1 THE COURT: Good afternoon.
2 MS, KLEINFELTER: Good afternoon,
CHANCERY COURT
! OFI¥H£H§TATE OF TENNESSEE 3  Your Honor.
2 TWENTIETH JUDICIAL DISTRICT
) DAVIDSON COUNTY 4 MR. RICKS: Good afternoon, Your
ESSEE, 1. ) ‘ T
4 Siﬁf; Y Efﬁieis, o e . 5 Honor.
i Ci
5 f?\mr:ié:nggrotheoggsizeo%n ; 6 THE COURT: I have had an
Tennessee,
& " } 7 opportunity to read a verified petition for the
Petitioner, )
T e ; CASE NO. 8 appointment of a receiver for purpcses of
) ) 03-1614-II L . .
: UNIVERSAL CARE OF TENNESSEE, |} 9 liquidation and injunction-as it relates to
] INC., a Tennessee for-profit }
health maintenance ) 10 Universal Care of Tennessea, Inc., a Tennessee
10 Organization, UNIVERSAL CARE )]
e eeoracicn and | 11 for-profit health maintenance organization,
, INC., ) ) :
12 gi!?ﬁi??acggfpoﬂtmn? ; 12 Universal Care Health Systems, Inc., a California
13 Respondents. § 13 corporation, and Universal Care, Inc., a
14 14 California corporation.
1 BE IT REMEMBERED that the above-captioned 15 It is one of 35, and I have just
16 cause came on for hearing on rhig, the 25th day of .
dJune, 2003, in the above Court, before the 16 returned from lunch and found a separate statement
17 Honorable Carol L. McCoy, Judge'preaidmg, when
Lo 20d where the following proceedings wexe had, to 17 of evidence relating to the TennCare litigation
19 18 that was filed this morning at 11:40, Universal
20 VOWELL & JENNINGS, INC. 19 Care of Tennessee, Inc.'s memocrandum in response
Couxt Reporting Servicea
= 328 ¥ashington Square Bullding 20 to request for entry of order of liquidation and
hville, % 37201
22 raany t&s)?g?ﬂ?ﬁ 21 the affidavit of Michael W. Kinney. I haven't had
23
24 22 a chance to read the last three documents.
23 Are we ready to proceed?
24 MS. KLEINFELTER: Yes, Your
3
T APPEARANCES: 1 Honor. Good afterncon. I'm Janet Kleinfelter
2 . , . , .
\ For the Petitioner: 2 wWith the Attorney General's office, and I'd like
MS. JANET M. KLEINFELTER 3 to introduce a couple of people to the Court.
4 MR. STEVEN A. HART 4 With me at counsels' table is Steve Hart who is
State of Tennessee
5 Financial Division 5 special counsel with our office.
Cordell Huil Building
6 425 5th Avenue North 6 And then behind me, Your Honor, is
Nashville, Tennessee 37243 L o
7 (615) 741-7401 7 Commissioner Flgwers, cammissianer ¢f the
8 For Universal Care of Tennessee, Inc.: 8 ODepartment of Commerce and Insurance, and the
9 MR. JOHN S. HICKS 9 petitfoner in this case. And with her also is
10 caker. Donelson. Bearman & Caldvell 10 Bill Hubbard of the firm of Weed, Hubbard, Berry &
Suite 1000, 211 Commerce Street i ; i
11 Nashville, Tennessee 37201 11 Doughty who I will be talking about shortly. This
12 (615) 726-5600 12 is the commissioner’s petition for the appointment
Special Appearance for 13 of a receiver for purposes of liquidation of
13 Universal Care, Inc., and pure a
14 Universal Care Healtrl Systems. Inc.: 14 Universal.
MR. D. ALEXANDER FARDON 15 Qur petitien sets out the grounds
15 Harwell, Howard, ‘Hyne o ) )
16 Gabbert & Manner, P,C. 16 for liquidation under 569-301-306 and basically --
315 Deaderick Street
Suite 1800 : 17  Your Honor has read it. I don't need to -- Your
17 Nashville, Tennessee 37238-1800 18 Honor is quite familiar with it. I don't need to
18 19 reiterate it. It's our position though that we
19 20 have a company here that is insolvent and is in a
20 21 hazardous financial condition.
21 22 I have some -- I have some little
22 23 wvisual aids that I prepared if the Court felt like
%g 24 i1 was necessary to go threugh that discussion of
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1 how -- of the department's pﬁsition. the 1 possession of the assets of the insurer and to
2 commissioner's position, on the net worth 2 administer them under the general superv{sion of
3 deficiency. And I'm prepared to present that to 3 the Court." And it goes cn to provide that "The
4 Your Honor if you'd like me to do that or if you 4 liquidator shall be vested by operation of law
5 felt the petition was sufficiently clear -- 5 with a title to all of the property cdntracts and
6 THE COURT: I think having read 6 rights of action and all of the books and records
7 .the petition -- and I've locked at a number of the 7 of the insurer ordered ligquidated wherever located
8 <documents that you filed that I was interested in 8 as of the entry of the final order of
9 for purposes of this hearing that the record would | 9 liguidation,®
10  support the applicat{on as far as the 10 This is a clear declaration by the
11 commissioner's concern. 11 general assembly that all of the assets, whether
12 I do want to hear though from 12 they be property, whether they be contract,
13 Universal Care. One, I haven't had a chance to 13 whether they be rights and action, which is what
14 read their memo in the affidavit, and I don't know |14 the Claims Commission lawsuit would be, that title
15 their position, 15 to all of these assets are immediately vested in
16 But it does state in the document 16 the commissioner upon entry of a final order of
17  that they filed, called “"Separate Statement of 17  liquidation,
18 Evidence,” that they had filed this to assist me 18 The statute doesn't say that all
19  in understanding the overwhelming weight of 19 assets except for ¢laims against the State of
20 evidence supporting Universal's claim for a 20 Tennessee or except for this particular class of
21 hundred million dollars against the State of 21 assets or this kind of asset. It says all assets
22 Tennessee. S0 I need to hear that. 22 are vested in the commissioner. So it's our
23 MS. KLEINFELTER: Your Henor, 23 position, first of all, that there simply is no
24 their actual memgrandum in response indicates that |24 authority to accept out a particular asset of the
5 7
1 they don't -- I don't think they oppose the order 1 receivership estate and to leave that asset under
2 of liquidation in and of itself. They oppose the 2 the direction and control of current management.
3 terms, and in specific what they would like is an 3 The liquidator is either liquidator of the entire
4 order of liquidation that provides that the 4 estate and 2ll the assets or she is liquidator of
5 existing management of Universal prosecute the 5 nothing.
6 Tlitigation through their present counsel. That is| & Secondly, the reason why Universal
T currently pending before the Claims Commission. 7 has asked for this crder is because -- and this is
8 That is the lawsuit that was filed 8 on Page 12 of their memorandum, 15 because -- they
9 on May 30th against the commissioner of F and A 9 state, "Because the petitioner and the defendants
10 and the director of the TennCare Bureau in the 10 in the TennCare litigation serve at the pleasure
11 State of Tennessee for $75 million, and that is 11  of the governor, a conflict appears to exist in
12 what the statement of evidence is in support of. 12 the petitioner's exercise of discretion in making
13 It's a discussion of that breach of contract claim |13 decisions regarding the prosecution of the
14 and the evidence they think that supports it. 14  TennCare litigation.
15 And our p;oblem Wwith that request, 15 The high{y publicized fiscal
16 Your Honor, is that there is absolutely no 16 challenges facing the State and the current
17 authority in the Unifogm Insurers Rehabilitation 17 governor’'s administration appear to conflict with
18 and Ligquidation Act to accept out an asset of a 18 the interest of this receivership estate to
19 receivership estate. 19 maximize the recovery through the TennCare
20 And in particular, if you look, the 20 1litigaticn."”
21 statute provides in 569-307 -- it says that "An 21 And the problem is, Your Honor, is
22 order to tiguidate the business of a domestic 22 that again the statute specifically authorizes and
23 dinsurer shall appoint the commissioner and shall 23 directs that it is the commissioner as liquidator
24 direct the commissioner forthwith to take 24 who is supposed to prosecute any litigation, and

6
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1 chat's in 569-31DA. Subsection 14, which says that [ 1 says that UCT's owners are highly motivated to

2 the commissioner -- I mean, "The liquidator has 2 aggressively prosecute the TennCare litigation.

3 the power te¢ continue-to presecute and institute 3 The only opportunity for them to realize even a

4 in the name of the insurer or in the liguidator’s 4 partial recovery of their investment and to

5 own name any and all suits and other legal 5 recover severance pay for the employées that

B proceedings in this state or elsewhere and abandon | 6 recruited to UCT 1s through successful prosecution
7 the prosecution of claims the ligquidator deems 7 of the TennCare litigation.

8 unpreofitable to pursue further," 8 UCT's owners are committed to

9 This is a recognition -- first of 9 aggressively pursue the TennCare litigation and

10 all. this is a clear grant of authority to the 10 desire to draw in the work already performed and
11 commissioner as liquidator only. To no one else, 11 use UCT's present counsel to pursue the TennCare
12 And it is a recognition and acceptance by the 12 litigation with a reasonable cost paid by the

13 general assembly that it is the commissioner as 13 estate subject to the approval of the Court,

14 the liquidator who is supposed to make that 14 50, Your Hongr, they want to -- they
15 determination to evaluate any and all claims and 15 want to pursue this lawsuit so they cam recover

16 lawsuits whether they are pending cr could be 16 their investment and they can recover money to pay
17 filed to evaluate them and make the determination |17 their employees' severance pay. Well, first of

18 as to whether or not they are profitable to pursue |18 all, there is absolutely no authority in the act
19  further and then t¢ continue to pursue them or to |19 to pay severance pay to employees unless there's a
20 institute them in the instance that she evaluates |20 contractual obligation for it, and there's no

21 a potential claim and says, This is a profitable 21 evidence that there is any sort of contractual

22 ctaim, I'm going to file a lawsuit to pursue it. 22 gbltigation that Universal pay severance pay to
23 But there is no authority to say, 23  their employees.
24 We're going to let current management prosecute 24 And in terms of recovering their

2] 11

1 pending lawsuits. And. Your Honor, we have here 1 investment -- well, if you look at the classes of
2 today -- we specifically brought here Commissioner | 2 priorities of claims which the legislature has set
3 Flowers and Mr. Hubbard because Commissicner 3 out in the act, set out in 56%9-330, there are nine
4 Flowers has proposed in the petition to hire 4 classes of claims. Class 9 is the claims of

5 Mr. Hubbard to represent her to independently 5 sharehoiders or other owners in their capacity as
6 evaluate pursuant to this provision in 569-310-A14 | 6 shareholders.

T to evaluate the lawsuit that has been filed in the | 7 What that means is thai everyhody,

8 Claims Commission to help the commissioner make 8 everybody that has a possible claim against the

9 that determination, whether or not it is 9 estate of Universal., recovers first, and they have
10 protitable to pursue it. 10 to recover a hundred percent on the doilar before
1 And in the event the determination 11 claims that fall in Class 9 -- before shareholders
12 is made that it is profitable, then to represent 12  can receive any recovery of their investment.

13 her in that proceeding. And they are here today, |13 And yet they're asking the Court to

14  Your Honor, to address any concerns or questions 14 allow them to prosecute a case for which there is
15 that the Caurt might ﬁave with that proposal. It (15 no statutory authorily through their present

16 is similar to a proposal that was made in the 16 counsel and have that be paid by the estate, by

17 1litigation involving another TennCare HMO that was |17 the receivership estate, when there is no evidence
18 ptaced in litigation, %ennessee Coardinated Care 18 that a determination has been made that this 1is a
19 Network, 19 profitable claim ¢r that it would be economical.
20 And then finally, Your Honor, again, 20 In fact, I would submit that it
21 I refer to Universal's own Tilings. They're not 21 would not be economical because their current

22 asking this Court to atlow them to continue to 22  counsel is located both here -- they have counsel
23 prosecute this lawsuit in order to maximize 23 here in Tennessee and in California. This is a
24  recovery for the prbviders. Their own response 24  company that right now, Your Honor, has

10
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1 approximately $% miltlion in assets, and they want 1 understand how it's supposed to work and who gets
2 to use those assets to pursue this claim again for | 2 to play a role in either the rehabilitation and

3 which there is absolutely no statutory authority. 3 1liguidation. That doesn't need to be explained, I
4 THE COURT: Let me ask you a 4 don't think, anymore.

5 question, because it occurs to me in this case and | & MS. KLEINFELTER: _Okay. The

& in another case that I have -- the statute was 6 issue is one that unfortunately has to be

7 written, I think, in 1991 -- 7 addressed to the general assembly and cannot be

8 MS. KLEINFELTER: Yes. 8 resolved here. Thank you.

g THE COURT: -- before the 9 THE COURT: Mr. Hicks.

10 inception of TennCare. I den't think that the 10 MR. HICKS: Good afternoon, Your

11 general assembly in its wildest imagination ever 11 Honor. Before we get started, with the Court's

12 thought that the State itself would be invelved in (12 permission, I'd like to introduce Michael Kinney
13 the insurance business, would be a creditor, would |43 of the California bar who has appeared for

14 be a defendant. And you are exactly right as to 14 Universal in this -- actually his partners

15 what the legislation says. 15 appeared before Chancellor Kilcrease with me

16 I am and continue to be puzzled by 16 before, and Mr. Kinney and his partner appearéd in
17‘ the apparent conflict of interest that the State 17 front of Judge Nixon. 1I'd like to ask the Court's
18 has in being subject to litigation in which the 18 permission for him to appear with me today,

19 State itself is acting as the regulator over the 19 THE COURT: Certainly. Welcome,

20 entire enterprise. Now, you can't solve that 20 sir.

21 question. You can't answer it. 1 can't answer 21 MR. KINNEY: Thank you, sir.

22 it, and I can't solve it. 22 THE COURT: Did you have a

23 But I am telling you that there is 23 problem, Ms. Kleinfelter?

24  woefully amiss a section in this code tc deal with |24 MS. KLEINFELTER: No. Just

13 15

1 the situation involving TennCare, and it is a 1 rearranging.

2 political gquagmire. I'm just one single little 2 MR. HICKS: May it please the

3 chancellor sitting here, and you keep bringing me 3 Court, I would like to address some background of
4 all these what I consider very serious ethical 4 Universal Care of Tennessee. But befare I do

§ dilemmas, and the ethics are written into the code | § that, I'd like to address out of the box same of

6 in a different section. 6 the comments that General Kleinfelter -- and

7 MS. KLEINFELTER: 1 agree, Your 7 concerns that General Kleinfelter raised with the
8 Honor. It is a difficult situation, and you're 8 relief that is sought by Universal today.

9 right. It is not something that I can solve. And| 9 First of all, Your Hencr, General

10 as Your Honor has acknowledged, it's not something [ 10 Kleinfelter is correct that 569-101 et segq.

11 that you c¢an resolve. I mean, unfortunately it's [11 provides fer the rehabilitation and liguidation of
12  in the hands of the general assembly. And Your 12 insurance companies, and those procedures are made
13 Honor is also correct that the uniform act was 13 applicable to HMOs that operate in Tennessee,

14 passed before TennCare and does not -- 14 Section 56-9-101 pro?ides that this chapter shall
15 Because ;t is a uniform act and 15 be liberally constrhed to affect the purpose

16 TennCare is not uniform, it's done pursuant to a 16 stated in Subsection D.

17 waiver. It does not take into account the unique |17 One of the -- cne of the

18 circumstances of TennCare. 18 constituents that's listed in Subsection D and one
19 THE COURT: I agree. 19 of the goals of the statute as stated in D is that
20 MS. KLEINFELTER: But this is -- 20  the purpose of this chapter is the protection of
21 THE COURT: I understand the 21 the interest of insureds, ctaimants, creditors and
22 pechanisms by which the legislature set up 22 the public generally with minimum interference
23 rehabilitation and liquidation for insolvent 23 with the normal prerogatives of the owners and
24 insurance companies. I do understand that. I 24 managers of insurers.

14
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1 If it please the Court, there are no 1 adjusted to appropriately address the risk factor
2 policyholders or insureds who are affected by this | 2 and adverse selection of their population. During
3 liquidation. Effecti&e June 1st of this year the 3 this same time frame, Your Honor, they were asked
4 Bureau of TennCare transferred all the enrcllees 4 by the bureau to increase the number of eprollees
5 from Universal Care of Tennessee to TennCare 5 that they accepted on this new pién from a hundred
6 Select. Thus the interest of those TennCare 6 to 134,000.

7 ‘enrollees aren't going to be affected by the 7 With the addition of the additional

8 rulings of Your Honor and the process of this 8 34,000 enrollees came an attendant increase in

9 1liquidation proceeding. 9 cost, administrative burden and the like. Your

10 S50 where does that leave us with a 10 Honor, if I could digress for a moment, a great
11 constituency that's addressed by the statute? 11 deal of this information is supported in that

12 That leaves us principally with the creditors, and |12 lengthy statement of evidence., The statement of
13 some of them are represented here today, Your 13 evidence reflects quotations principally from

14 Honor. There are a large number of providers who |14 declarations and deposition testimony taken in the
15 have claims against Universal Care of Tennessee 15 case filed in front of Judge Nixon earlier this

16 whose interest lie in the satisfaction of those 16  year

17 <laims, and the only mechanism, the only 17 And Mr. Kinney's affidavit strictly

18 significant asset that this HMO has is jits claim 18 speaks to the source of those quotations and that
19 against the TennCare Bureau, 19 they were lifted from the depositions taken in
20 The claim has been referred to in 20 that case.
21 the papers as the TennCare litigation, and that's |21 THE COURT: What's the status of
22 how I'11 continue to refer to it with the Court's |22 that?
23 permission. The TennCare litigation arose back 23 MR. HICKS: Judge Nixen denied
24 in -- essentiatly in 2001, Your Honor, when the 24 our reguest for a preliminary injunction. The

17 19

1 owners of Universal Care were solicited by the 1 State's motion to dismiss is pending.

2 previous administration to put together MCO to 2 THE COURT: Thank you.

3 come in and address -- serve the middle Tennesses 3 MR. HICKS: But as I was saying,

4 population, 4 the evidence that was taken and the depgsition

5 In 2000 and 2001 the Davis family, 5 testimony that was taken in the Federal {ourt case
6 who were the owners of Universal Care of Tennessee | 6 showed that without Universal's knowledge

7 and who likewise operate a successful Medicaid 7 unbeknownst to Universal -- but with the knowledge
8 managed care HMO in California called Universal 8 of the TennCare Bureau, Universal had a

9 Care, Inc., came to Tennessee and put together the | 9 disproportionately high-risk score.

10 requisite provider network and the other systems 10 The internal information generated

11 and the infrastructure necessary to serve a 11 by TennCare showed that at the time Universal went
12 hundred¢ thousand TennCare enrollees starting on 12 1ive in the TennCare program in July of 2001 their
13 July 1, 2001. 13 risk score for their population was between 116

14 During the 2001 open enrollment 14 and 118 percent of the average for the TennCare

15 period, it became app;rent to the owners and 15 population. There'sino dispute that they didn't
16  operators of Universal Care of Tennessee that they |16 tell Universal Care of Tennessee about this.

17 were experiencing s1gnjf1cant adverse selection, 17 Not surprisingiy, Your Honor,

18 meaning that their population was sicker than the |18 Universal almost immediately sustained enormous

19 average TennCare population. They brought this to |19 1losses in provider claims as a result of this and
20 the attention of the TennCare Bureau. 20 other hreaches that we allege in the TennCare
21 They were assured that the payments 21 litigation of the contractor risk agreement. By
22  that they would receive in the form of the 22 Marcnh or April time frame of 2002 Universal's
23 captation payments contemplated as Your Honor 23 debts to the providers for services rendered to
24  knows by the contractor risk agreement would be 24 the enrollees that are covered by the Universal

18
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22

1 plan approached the neighborhcod of $60 million. 1 THE COURT: And then I'm going to
2 In April of 2002, effective April 2 give Ms. Kleinfelter probably about another 10 or
3 12th of 2002, the State of Tennessee put Universal | 3 15 minutes, but this is your opportunity. So
4 Care -- and about the same time frame the rest of 4 anything that you want to tell me now is the time
5 the TennCare MCOs -- on a non-risk contract. That | 5 because you probably Won't get an opportunity to
6 is, Universal administered the benefit feor its 6 stand back up. But I don't want to cut you off.
7. TennCare enrcllees. The State paid the medical 7 I thought you were giving me background
8 «cost and administrative fee to Universal Care. 8 information. I appreciate it, and I take it in a
9 At about the same time, Your Honor, 9 that regard.
10 the March and April, May 2002 time frame the 10 MR. HICKS: I am giving the Court
11 Bureau of TennCare, the governor's office, the 11 some background information, but I'm also leading
12 commissicner of Finance and Administration and 12 to an issue that Your Honor was concerned with in
13 Universal negotiated the terms of a settlement 13 her comments earlier about the conflict that
14 agreement. 14 exists with the commissioner in the administration
15 Pursuant to the terms of the 15 of this case.
16 settlement agreement that was negotiated but not 16 THE COURT: 1 think that I made
17 executed by the State, the State of Tennessee 17 that comment for other ears than thase that just
18 agreed to pay 90 percent of the outstanding 18 sit in this courtroom, and it is a series, serious
19 provider ¢laims up to the amount of $61 million, 19 problem that the Courts can't deal with, and they
20 MS. KLEINFELTER: Your Honor, I'd 20 put the Courts in a very awkward position bhecause
21 like to know what this has to do -- this whole 21  we should not be condening ethical conflicts. And
22 discussion -- I mean, there's no question that 22 that's what the State is asking us to do.
23 there is a breach of contract cause of action 23 MR. HICKS: I understand, Your
24 pending in the Claims Commission. This claim is 24  Honor. And let me say this. What Universal --
21 23
1 in dispute. 1I'd like to know what that has to do 1 what the cwners of Universal are asking the Court
2 with the authority that this Court has to allow -- 2 to do is not as the attorney general indicates,
3 to enter an order of liquidation allowing the 3 divest the receiver of the ownership of this
4 current management to continue to prosecute that 4 iitigation.
5 case. 5 What we're asking this Court to do
6 I don't see where this is relevant 6 is to appoint a disinterested person, a person
7 to this whole discussion of their -- the basis of 7 who's perhaps akin to what Chancellor Lyle did in
8 their contract cause of action, their breach of 8 the Tennpessee Coordinated Care Network when she
9 contract cause of action, relates to that issue 9 appointed Howard Vogel as a special deputy
10 which is pending before Your Henor, 10 liquidator to evaluate the litigation. But we are
" THE CQURT: Mr. Hicks. 11  asking the Court to go a step further
12 MR, HICKS: Give me a couple of 12 We're asking the Court to allow us
13 minutes. I'l1 wrap that up, Your Honor, 13 to continue to prosecute the litigation subject to
14 because -- 14 the supervision and the authority by the Court
15 THE CéURT: Let me just say one 15 based on the recomméndations made by this
16 or two things, Ms. Kleinfelter is right that it 16 disinterested person, and I would submit to the
_1? probably isn't relevapt. This also is a hearing. 17 Court that it would be appropriate for this
18 S0 I usually let people have a say so. But I 18 disinterested person to report not only to the
19  think that it is wise for me to have a little 19 Court but also to the commissioner regarding the
20 contrel over this. 20 progress of the case and the propriety of pursuing
21 So I'll give you about 15 or 28 more 21 it further.
22 minutes to either wrap up this segue and go into 22 THE COURT: Mr. Hicks, as I
23 the meat of your argument, 23 understand Ms. Kleinfelter's remarks, the matters
24 MR, HICKS: I will, Your Honor, 24 that you have filed do not oppose the liquidation

.24
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1 but go more to a point that you just made. And 1 giffused me as the judge from being the target for
2 that is your reqguest to appoint a disinterested 2 hostile feelings for asking questions. It

3 person to serve as special master or deputy 3 diffused it over to the special master. That's

4 liquidater. Now -- 4 not the point of having a special master.

5 MR. HICKS: 1It's quite difficult 5 The reason that I had a special

6 for me te stand here, Your Honor, and co that. 6 master again was for educaticnal purposes ta

7 But it's likewise difficult for me to say that at 7 assist me in a lot of the areas with regards to

8 least as to the;definition af insolvency in the -- 8 insurance companies that I don't have a

9 in the statute where it provides as one 9 famitiarity with or an ease of understanding, and
10 alternative prong that debts are not being paid as |10 I need to be able to ask questions where matters
" they're incurred. 11 are explained to me.

12 Clearly there's 50-plus million 12 In this instance, what you're saying
13 dollars in pre-April 12, 2002 provider claims that |13 s the justification for a special master or

14 haven’'t been paid. 44 deputy liquidator is that the person should be

15 THE COURT: Part of what you're 15 charged with responsibility to review and monitor
16 asking me to do -- and I have pondered this 16 the progress of the TennCare litigation and make
17 previously, is that the statute is structured to 17 recommendations ta the Court regarding its

18 give the commisstoner unfettered discretion as to |18 prosecution.

19 how to rehabititate or to liquidate, and then 19 That treads ¢n the unfettered

20 there are some steps that kick in. The Court has [20 ability of the commissicner to take whatever

21 the overall responsibitity for approving what's 21 actions she sees fit with the liguidation, and the
22 done. 22 liquidation would entail handling, quote, the

23 In the past, 1 have found it unusual 23 liguidation. That doesn't mean that 1 say people
24 that I only have one side to what is known as 24 can't know because I think the department has

25 27

1 litigation. There are people whose rights are 1 already realized that even though they are solely
2 going to be affected by any action that the 2 in charge they have to do everything out in the

3 commissioner takes. I'm not in a position nor do 3 open, and that is of great concern to me.

4 1 choose to advocate anyone's position. 1In the 4 I've already chided one state

5 past I've asked questiens from the bench, and 5 attorney who was rather presumptuous enough to

6 counsel for the commissioner, I think, initially 6 telt the attorney that he didn't have to share

7 thought that I was adverse to whatever they were 7 information. Anybody that gets appointed to

8 recommending. 8 represent the commissioner represents the general
9 One is I ask guestions for 9 public. All this is going to be handled in the
10 educational purposes. Two, I ask questions 10 open. And so if Mr. Hubbard or anybody else is
11 because I'm incredulous. And to the extent that 11 appointed, they're going to be directed to share
12  anybody ever reads this transcript, they will know {12 that information.

43 that I don't go-around sanctioning things that 1 13 They won't get to make agreements

14 think are wrong with?ut commenting on them. I'm 14 just over the teleppone ang then bring it in and
15 required by the statute to do it, follow what is 15 ask me to approve it. Likewise, I don't get to
16 my sworn duty. 16 have comments from the public as to how the

17 That doesp't make me feel 17 prosecution should be handled. I don't tell

18 comfortable, and I haven't guite answered that 18 anybody how the prosecution should de handled.

19 dilemma for myself yet because I took an oath to 19 And if somebody wants to make a
20 folilow the law. And this isn't the only law on 20 recommendation, I'm not the one to whom the
21  the books. Those taws that are passed by the 21 recommendation should be made unless, of course,
22 Supreme Court are also on the books. 22 you just want it to go in File 13, because that's
23 Now, when I've had this dilemma, I 23 where it will go. There's a lot that chancellors
24 did appoint a special master. That somewhat 24 can do, but there's a great deal more they can't

26
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1 do, and T don't lose sight of that fact. But I'm 1 to decide not to pay the State’s share of the

2 eating into your time. 50 now you have your 20 2 money. '

3 minutes. 3 But the conflict that arises is the

4 CMR. HICKS: I understand, Your 4 commissioner of Commerce and Insurance or her

5 Honor, and I understand the Court's concerns and 5 predecessor in interest made the'decigion for a
6 the constraints that concern the Court. However, 6 vyear to admit the asset and now makes the decision
7 again, the rehabilitatien statute is designed -- 7 not to admit the asset, declare Universal

8 and it's goal as stated in the preamble is to 8 insolvent, and put them into receivership.

9 encourage the Court's liberal construction to meet | 9 As 1've said before, Universal

10 the ends and the purposes that are set forth in 10 doesn’'t stand here today and say, Your Honar, you
11 101-D. 11 shouldn't -- because of that, you shouldn't put us
12 And, again, the purpose is to 12 in receivership. You shouldn't put us in

13 protect the interest in this case principally of 13 liquidation.

14 creditors hecause they're the primary constituency |14 THE COURT: Let me go back to my
15 in this liquidation. I started the rendition or 15 question. When I was 1listening to you, you said
16 the description of the TennCare litigation for 16 that the plaintiff and the defendant negotiated a
17  Your Honor to make the following point which I was |17 settlement agreement but was not executed by the
18 about to make. And that is that at the time the 18 State. So you all got up to the signing time. 1
19 settlement agreement that I referenced was reached |19 guess you were negotiating over a period of time.
20 and for essentially -- 20 And the State didn't sign?
21 THE COURT: When you said it was 21 MR. HICKS: Your Honor, the terms
22 reached but not signed, then -- 22 of the agreement were agreed upcn. They were
23 MR. HICKS: The terms were 23 negotiated.

24 negotiated. The State of Tennessee sought -- the |24 THE COURT: Well, my hushand has

29 31

1 position was that it sought federal financial 1 been in banking for so long that 1 sort of know

2 participation by the centers for Medicaid and 2 how deals go right up -- right up to the bottom

3 Medicare services for two-thirds of the mecney. 3 and they walk away. It happens every day.

4 During the year that followed the 4 MR. HICKS: And to be honest with
5 negotiation of that agreement, the terms of that 5 vyou, the people on our side of the table thought
6 agreement, the Department of Commerce and 6 the thing had been signed if truth be known. But
7 Insurance examined the statutory financial 7 regardless of that, the parties operated TennCare
8 statements that were filed by Universal Care of 8 and the Universal Care of Tennessee.

9 Tennessee ant admitted that asset. 9 THE COURT: 50 you're going on --
10 In other words, the commissioner or 10 MR. HICKS: And 44 times the

11 her predecessor in reviewing the solvency of 11 Bureau of TennCare wrote letters to Universal Care
12 Universal Care for a year saw that line item that |12 of Tennessee extending the contractor risk

13 said, We're owed these mega mitlions of dollars. 13 agreement based on the, quote, agreed upcn

14 And the Department of Commerce and Insurance 14 resolution, or that may not be an accurate quote.
15 didn't say. No, that:s not a good receivable. 15 MS"KLEINFELTER: Your Honor, if
16 You're hopelessly insolvent. We’'re putting you in |16 we're going to talk about documents that say

17 receivership. ; 17 things, let’s have the documents in front of Your
18 They didnlt do that, An¢ former 18 Honor instead of Mr. Hicks' characterization of
19 commissioner -- well, deputy commissioner of the 19 what those documents say. I mean --

20 TennCare Bureau, Martins, testified in his 20 MR. HICKS: Your Honor --

21 deposition in the Federal Court litigation that it |21 MS. KLEIMFELTER: -- the letters
22 was his decision when he was with Commerce and 22 in question and the settlement agreement and
23 Insurance to admit that asset. He also testified |23 everything that he's referencing can speak for
24 that it was his decision when he went to TennCare |24 themselves instead of Mr. Hicks trying to
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characterize what they say and then of course me

34

-1 1 they have some prospect of recovering some portion
2 coming aiong afterwWards and recharacterizing what 2 of the §7 million that they invested in starting
3 they say. 3 this company up at the request of the State of
4 MR, HICKS: Your Honor, I'm sorry 4 Tennessee. Universal's owners aren't seeking to
5 if General Kleinfelter doesn't agree with my 5 get paid before anybody else. B ‘
6 characterizations and -- 6 We recognize the -- we recoegnize the
7 I THE COURT: I will say that most 7 statutory scheme for priority of distribution
8 of what T am hearing is passing through my ears, 8 under the liguidation statute. We recognize that
9 is information that hopefully might stay there 8 this is an asset owned by this estate. We're not
10  someday. 10 trying to have Your Homor carve it out and say,
11 But it doesn't carry any weight of 11 Hdere, Universal owners. You take it. You own it.
12 evidentiary proof, and it really deesn‘'t mean much |12  You recover.
13 because Mr. Martins has testified in my courtroom |13 What we're trying to do is not to
14 under cath, And I do listen to him when he's 14 let the commissioner of the Department of Commerce
15 under oath, but he also is reported to have said a |15 and Insurance abuse her discretion and choose not
16 number of other things. Until he sits here under 16 to prosecute this lawsuit, and the reason for the
17 oath, it doesn't mean much o me. 17 extensive description of the lawsuit and the
18 This isn’t an evidentiary hearing, 18 papers that were filed is so that Your Honor can
19 and your concern really has to do primarily with 19 judge whether or net at least preliminarily it
20" the TennCare litigation. So I'm just letting you |20 would be an abuse of discretion for the
21 tell me a little bit. And, Ms. Kleinfelter, I 21 commissicner to use what Generalt Kieinfelter has
22 don't think it*'s necessary that I look at a lot of |22 described as unfettered discretion.
23  documents. 23 But what the Court of Appeals has
24 It*s not even necessary that you 24 said is a standard of abuse of discretion not to
33 35
1 respond to them. At scme point it might hecome 1 prosecute that lawsuit. And I've been authorized
2 important. I don't think so. We'll find out. I 2 to state, Your Honor, that Universal's owners will
3 think that's ancther area that maybe the Claims 3 bear the cost to prosecute in the litigation
4 Commission gets to look at all those -- 4 subject to the right to recover the cost of
5 MR. HICKS: It is, Your Honor. 5 prosecuting this litigation from any recovery so
6 And that's the merits of that claim. The purpose 6 that the remaining assets aren't hampered or
7 for my comments was simply te point cut support 7 diminished as a result of prosecuting this claim.
8 for Your Honor's observation of the conflict that 8 They feel that strongly about it.
9 exists. 9 The Court again is charged with a
10 And in Your Honor's exercise of the 10 1liberal construction of the statute, and a liberal
11 powers that are granted to the Court by the 11 <construction of the statue to protect the
12 statute such as they are, the statute also 12 constituents that are listed in Section D of
13 contemplates that the broad purpose of liberal 13 Section 101 would dictate that it's appropriate to
14 construction of a statute is to protect the 14 allow this procedure and to allow Universal's
15 interest of creditor;. 15 owners to prosecute’this case for the benefit of
16 Now, General Kleinfelter has told 16 this estate. Absent any questions from the Court,
17 Your Honor that what Qn1versal's oWners are 17 that's all I have, Your Honor.
18 seeking is to recover their money first. If 18 THE COURT: I have an
19 that's what the implication of our papers is, Your |19 observation, and that is that the money that your
20 Honor, then I didn't do a good job of setting it 20 c¢lients would 1ike to spend on the titigation
21 out. 21 would petter be spent with the legislature.
22 Because what Universal's owners 22 That's my observation.
23 propose is that they be allowed to prosecute this |23 MR. HICKS: You may be right,
24 lawsuit so that the creditors get paid so that 24  Your Honor.
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1 THE COURT: And I'm just 1t and --

2 wondering at what point somebody is going to get 2 THE COURT: As was Mr. Manning.

3 smart and realize what a terrible statute this is 3 [Sic} Mr. Martins, Excuse me. And if the

4 as it relates to the State of Tennessee, because 4 representation is correct that in one capacity he
5 1if the State of Tennessee acts as you have 5 made one statement upon which the insurance

6 characterized it through its agents, no one will 6 company relied for apparently some period of time
7 do business with the State of Tennessee. 7 and if the representation is correct that at

8 MR. HICKS: I think that's the 8 another time he made a different statement to

9 feeling of these ownaers, Your Honor. Hindsight is | 9 thefr detriment, then we have a bad precadent

10 20/20 though. 10 being set.

" THE COURT: And that's what 1" I don't mean to shut counsel down.

12 history is made of. 12 It looks as though people are trying to stand up
13 MR. HUBBARD: Your Honor, if I 13 while I'm talking. Not a good idea. It distracts
14 may identify myself for the record. William 14 me. I'l1 give everybody an opportunity to say

15 Hubbard. And I have been hired by the 15 whatever they want to say, but Mr. Hubbard has the
16 commissioner, and she may wear twe hats as 16 floor.

17 commissioner and as liquidator of this estate. 17 MR. HUBBARD: Well, Your Honor, I
18 I have been hired as counsel for the 18 would like to point out that this commissicner is
19 estate to evaluate the litigation and to pursue 1t [19 a lawyer and well familiar with her respective

20 4if it is in the interest of the estate. I only 20 roles and understands her role as a --

21 wear one nhat, and my advice -- I have no conflict |21 THE COURY: Let me ask you a

22 in the advice I will be giving. 22 question, Mr. Hubbard. If in your -- I have no
23 If I determine it is in the interest 23 idea that this is a valid ciaim, an invalid claim,
24 to pursue the litigation, then the method in which |24 smoke screen. I have no idea. If you get in and
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1 it is to be pursued will be determined at that 1 you investigate that the only reason Universal

2 time. I think it's premature to be addressing the | 2 Care entered into the negotiations was because of
3 litigation at this time before I have had an 3 representations made by the State and those

4 oppoftunity to evaluate whether or not it is in 4 representations were not accurate but unknown to
§ the interest of the estate to pursue it. 5 4Universal Care and they entered into it and then

6 THE COURT: I appreciate that, 6 in a matter to resolve those representations they
7 and I do believe that your statements are made in 7 negotiated and over a period of time extensions

8 good faith, that you will determine after you've 8 were made and operations continued with the

9 evaluated if it should be pursued. The concern 9 sypposition that an agreement had been reached and
10 that I have is that the individual to whom you 10 you determine that it is a credible claim and it
11 report, which is the commissioner, still wears 11 is going to be a claim because they've asked for
12 theose two hats -- 12 it -- I have no idea that this is true or not -- a
13 MR. HUBBARD: I understand that. 13 hundred million dollars, where §s the State going
14 THE CQURT: -- and you as counsel 14  to get that money?

1% for the estate are not in charge. You are not the |15 MR. QUBBARD: Well, the decision
16 client. ' 16 would be --

17 MR. HUBBARD: That is true as 17 THE CCURT: Of course, now the

18 well. 18 C(laims Commission is limited, T think, isn't it.
18 THE COURT: And the client is the 12 to how much they can give?

20 one that makes that determination, not the 20 MR. HUBBARD: Not on a contract

21 attorney. 21 action. If this is a contract action and if in
22 MR. HUBBARD: But the client 1in 22 fact it s decided and in my mind the decision is
23 this instance wears two separate hats, and the 23 wnat is the likelihocd of prevailing and what are
24 ciient is a state official with an oath of office |24 the costs involved with pursuing it and balancing
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1 those two, is it in the interest of the estate to 1 answer to the provider community regardless of
2 pursue the claim? And I have -- I have no doubt 2 what decisicn she makes, whether she decides to
3 din my mind that if the liguidator -- if I make a 3 pursue the claim, not pursue the claim, pursue the
4 recommendation and the tiguidator believes that 4 claim and settle it.
5 the basis of the recommendation is sound, then 5 Wnatever action she takes she is
6 that recommendation will be followed. 6 going te have to answer to the provider community
7‘ And if that recommendation is to 7 and to other interested creditors. In additien,
8 opursue this clatm, the claim will be pursued. And | 8 1if as counsel for Universal has indicated there is
8 you are correct, Your Honor, There are lots of 9 some allegation that she has abused her discretion
10 interested parties out there. There are lots of 10 in making her decision, this Court does have that
11  providers that have an interest in this estate, 11 authority to review the issue cof whether or not
12 and there are lots of people that are overlooking |12 she abused her discretion.
13  the commissioner's shoulders so that she is not 13 And the conflict that -- I don't
14 making a decision with no one scrutinizing that 14 really want to get into discussion of the merits
15 decision. So I think there are some checks and 15 of the breach of contract cause of action because
16 Dbalances here, 16 that's not before Your Henor.
17 THE COURT: Let me ask. If you 17 However, I have to go into a little
18 are appointed and I act on the State's request, it |18 bit of it because the conflict that I just heard
19 seems to me that your inquiry will necessitate you [19 counsel articulate is that Commissioner Flowers'
20 interviewing and looking through what the -- 20 predecessor, Commissioner Pope, for a periocd of
21 MR. HUBBARD: I think it will 21 approximately a year allowed this claim which is
22 necessitate me most likely meeting with Mr. Hicks, {22 now the fennCare litigation -- altowed it to be,
23 trying to understand the plaintiff's side of the 23 quote, an admitted asset for a period of a vear
24 case and trying to understand the merits of the 24 and then all of a sudden now has decided it's not
41 43
1 case, 1 going tec be an admitted asset and that they're
2 I mean, I'm not -- I think it will 2 insolvent.
3 necessitate trying to understand the case as best 3 And that's not -- as Paul Harvey
4 I can and to attempt to evaluate the likelihood of | 4 would say, "And the rest of the story is.” In May
9 success of the ciaim and what in dollar terms the 5 of 2002, yes, the parties, Universal and the
6 claim is worth. But to me that job -- that job is| & State, negotiated the terms of a settlement
7 a very typical job that a lawyer does day in and 7 agreement.
8 day out. Thank you. 8 That settlement agreement was made
9 THE COURT: Ms. Kleinfelter, you're 9 subject to the full approval of the federal
10 next up. 10 centers for Medicaid and Medicare services, and it
11 MS. KLEINFELTER: I just want to 11 specifically provided that if we did not get the
12 reiterate what Mr. Hubbard has just had to say 12 full approval that the contract with Universal was
13 with respect te-the commissioner exercising her 13 terminated.
14 discretion and acting upon Mr, Hubbard's 14 This settlement resulted or came
15  recommendation, I tﬂink he made a very wvalid 15 about as 2 result o% TennCare terminating the
16 point. He only wears one hat here, and that hat 16 contract with Universal in March of 2002, It was
17 is to evaluate this claim for the interest and the |17 specifically conditioned upon CMS's approval. It
18 benefit of the estate: 18 was never signed by any state official, period.
19 And the commissioner as a public 18 And during that period while we were waiting to
20 official -- the Court of Appeals has recognized 20 see what CHS did, the department sort of took a
21 she is entitled to a presumption that she's going |21 status quo position.
22 to act properly in fulfitling her statutory 22 They didn't actually say this is an
23 duties, and there are going to be a iot of people |23 admitted asset and therefore you're a solvent
24 looking over her shoulder. She’s going to have to |24 company and you meet your statutory net worth
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1 réquirement. Wnat they did was .is they said 1 entitled to the presumption that she is going to

2 because we have been notified by the TennCare 2 act properly in fulfilling her duties. And it

3 division that this asset, this claim, is in 3 nothing else, she's going to have -- as

4 negotiations, we are not going to take regulatory 4 Mr. Hubbard said, she's going to have a lot of

5 action. 5 pecple looking aver her shouldefﬁ to make sure

6 There's a big distinction there 6 that whatever she does is in the best interest of

7 between saying it's an admitted asset you meet 7 fhe estate.

8 your net worth requirements and saying. We're not 8 THE COURT: Thank you,

9 going to act upon it. We're not going to take 9 Mr. Hicks, I said I wasn't going to let yaou have
10 regulatory action. Then what happens is, one, we 10 any further word, but you were trying to stand up.
11 get 2 new administration and, two, CMS$ fipally 11 and T will let you have about tive minutes if you
12 comes along and says, No, we are not going to 12  want.

13 approve this. We are not going to give our full 13 MR. BICKS: Your Honor, I wanted

14 approval. 14 to correct one thing, an impression that I think

15 TennCare also terminates the 15 Your Honor has. And that is that Mr. Martins

16 contract on April 2nd ef 2003. And at that point |16 testified one way and said something else. What

17 when CMS says we're not going to approve the 17 I -- the point that I was trying to make in my

18 settlement agreement, TennCare tells the 18 comments toc the Court was that Mr. Martins made

19 Department of Commerce and Insurance, This claim 19 the decision while hes was --

20 is in dispute. You cannot consider this as an 20 THE COURT: What I wrote down

21 admitted asset. 21 s --

22 And at that point with the 22 MR, HICKS: -- with Commerce and

23 termination of the contract and with -- which was |23 Insurance to admit that asset, and his testimony

24 their only source of revenue, their only source of |24 was that he -- that it was his decision to admit
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1 income, and with CMS saying, We're not going to 1 the asset. And then the next point was that when
2 approve the settlement agreement and TennCare then | 2 he went to TennCare it was his decision to place

3 saying, Okay, if you're not going to approve it, 3 the asset in dispute,

4 then the settlement agreement is off, and this 4 THE COURT: Thank you.

5 clearly is a claim that is in dispute. 5 MR, HICKS: But at the risk of

6 Then the department said. Okay, now 6 not taking the five minutes that Your Honor gave

7 circumstances have changed. We now truly have a 7 me, I would just like to reiterate that the

8 disputed asset. There is no hope of it being an 8 comments from Mr. Hubbard don't change the fact --

9 admitted asset, and this company -- the contract 9 and I have no doubt in my mind that Mr. Hubbard
10 has been terminated. There is no possibility of 10 will fulfill his obligations in the highest
11 eliminating this deficiency. We've now got to 11 manner, the most ethical way, but his ciient --
12 take regulatory action. And that is exactly what |12 THE COURT: Mr. Hubbard doesn't
13  happened. 13  have the conflict.

14 50 there really is no conflict here 14 MR. HICKS: My point exactly,

15 when you look at whatractually happened and the 15  Your Honor. That wag his loyalty is to --

16 rest of the story. I sympathize with Your Honor's | 16 THE COURT: So the board of

17 dilemma. But I think fs Mr. Hubbarg has pointed 17 professional responsibility stands with its doors
18 out -- the statute unfortunately says what the 18 open.

19 statute says and gives the commissicner the 19 MR, HICKS: His leyaity is to his
20 authority. 20 client only. And it's his client, Your Honor.

21 This is a commissioner that is -- 21  that has the conflict here, and that is the reason
22 she is a licensed attorney, is well versed in this |22 that we’ve proposed the mechanism that we've

23 statute and what her legzl responsibilities are 23 proposed. And I think it is consistent with this
24  and what her ethical responsibilities are and is 24 Court's interpretation of the broad purposes of
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1 the rehabilitation statute to put that remedy in 1 569-102, the act specifically says that the
2 place. 2 proceedings authorized by this chapter may be
3 Your Honor, I think Mr. Fardon who 3 applied, too, and there is a list of eight
4 is here on behalf of Universal Care, Inc. has 4 categories of entities,
§ something that he'd like to add. 5 And Universal Care, inc."and
6 MR. FARDON: May I have five 6 Universal Care Health Systems as I described them
7 minutes, Your Honor? I'm here tc speak on behalf 7 to you and in fact as they're described in the
8 of two respondents you haven't heard from yet. 8 petition don't fall with any of those categories.
9 THE COURT: I'm here. 9 This is a petition to liquidate an HMO, an insurer
10 MR. FARDON: Your Honor, 10 operating in the State of Tennessee, but that HMO
11 Mr. Hicks represénts Universal Care of Tennessee, 11 is Universal Care of Tennessee, Inc., not
12 Inc., which is the MCC that the State seeks to put 12 Universal Care, Inc. or Universal Care Health
13 in liquidation. 13 Systems, Inc.
14 I'm Alex Fardon, Your Honor, and I'm 14 S0 the act itself has not authorized
15 here representing the other two respondents that 15 them -- does not authorize the State to name them
16 Your Honor noted have been named in this 16 in these proceedings. But beyond having no good
17 liquidation preoceeding, and I'm here to ask Your 17 legal basis for naming those two entities, I
18 Honor to do something that you certainly can do 18 submit to Your Honor that the State has no good
19 and in fact should do given the explicit 19 practical basis for adding them.
20 provisions of the liquidation act that we're all 20 I looked at the petiticn to try to
21 here operating under. 21 determine why the State felt compelled ta name
22 Universal Care, Inc. is not an 22 these tWwo entities in its liquidation proceeding.
23 insurer in Tennessee. It's not an MCO with the 23 And if Your Honor looks at Paragraph 6 and 7, the
24 TennCare program. 1It's a Califernia corporation 24 State tries to explain why it took that action
49 51
1 that for a period provided administrative services 1 here. And it basically says that because these
2 to Universal Care of Tennessée Inc. Universal 2 two entities at some point in the past provided
3 Care Health Services, Inc. is not a Tennessee 3 administrative services to the MCO at issue here -
4 insurer MCO with the TennCare program. It's not 4 that any liquidation of Universal Care of
5 even a California corporation as the petitioner 5 Tennessee cannot be carried out without the full
6 alleges. 6 corporation of Universal Care, Inc. on the one
7 It is in fact a Delaware corporaticon 7 hand and Universal Care Health Services on the
8 that for a short period of time when Universal 8 oaother hand.
9 Care of Tennessee first went live with the State 9 As such, those two entities are
10 of Tennessee provided administrative services to 10 named and served as parties responding here so as
11 that entity but has not had any operations itself |11 to assist in obtaining their full cooperation.
12 in some time now. 12 Well, Your Honor, if you look again at the act --
13 Those two entities, Universal Care, 13 and this time at 569-106, the act specifically
14 Inc. and Universal Care Health Systems. Inc. are 14 requires that any officer, manager, director,
15 here making a special'appearance. Your Honor. And |15 trustee, owner, emplbyee or agent of any insurer,
16 the reason they're here appearing specially is 16 any other persons with authority over or in charge
17  that neither has been ?erved with process in the 17 of any segment of the insurer's affairs shall
18 case and neither waives service of process, But 18 cooperate with the commissioner in any proceeding
19  they asked me to appear here to alert Your Honor 19 under this chapter or any investigation
20 to the fact that there is no legal basis or gaod 20 preliminary to the proceeding.
21 practical reason for them to be named in this 21 50, Your Honor, the act already
22 liquidation proceeding. 22 takes care of this. It happens automatically.
23 If Your Honor looks at the Insurer 23 The act requires these two entities to the extent
24 Rehabilitation and Liguidation Act, Section 24 they were involved in Universal Care of
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1 Tennessee -- providing administrative services to 1 Because in the past -- and I think
2 that’entity. To the extent that they have any 2 dit's also in existence here. Universal Care of
3 records or information that pertain to the 3 Tennessee has no office, has no employees anymore
4 business of that TennCare MCO, they are required 4 here in Tennessee. Everything is located in
5 wunder the act to cooperate with the commissioner. § Califernia. And the reason why'they'were named as
6 And, in fact, I think they have 6 a respondent was to ensure that we did have access
7 already been doing sc. So there is no basis for 7 to the records and information and data that
& having to name them in the liguidation proceeding 8 currently resides in Caltifornia &s wetl as the
9 in order to obtain their cooperation when the act 9 cooperation of the employees that are still in
10 atready requires it. _ 10 California.
11 The reason this is a real concern to 11 But if Universal Care, Inc. and
12 these two entities, Your Honor, is this. 12 Universal Care Health Systems are standing before
13 Universal Care, Inc., as Your Honcr has heard, has { 13 this Court and acknowledging that they are aware
14 operated since 1985 a successful licensed health 14 of this, that they are bound by it and they're
15 plan in the state of Califarnia. The plan 15 going to follow it to the fullest extent, then we
16 currently has over 300,000 members, and Universal 16 are willing, of course, to nonsuit it, recognizing
17 Care, Inc. itself has over 13,000 employees. 17 that the statute authorizes us to come back before
18 It is harmful and it is 18 this Court and seek an order assessing a civil
19 inappropriate for them to be named as a respondent | 18 penalty against them and that also allows the
20 in this liquidation proceeding when they are not 20 commissioner to --
21 the entity being liquidated of any proceedings, 21 I mean, assessing a fine agaijnst
22 when the act does not provide for them to be named | 22  them and allowing the commissioner to assess a
23 in the proceedings. 23 civil penalty against them in the event that they
24 S0, Your Honor, there is no legal 24 fail to cooperate.
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1 basis for naming them. There's no good practical 1 MR, FARDON: If the guestion is
2 reason for naming them, and in fact they have not 2 are they going to comply with the law, the answer
3 been served for process. And so if Your Henor 3 certainly is yes. I think that is an appropriate
4 enters an corder of liquidation, I'd ask that you 4 position fer the State to take. They should
5 make note in the order that the order does not 5 nonsuit these two entities. If they later have
6 apply tc them. 6 some kind of issue and they're not getting the
7 THE COURT: Thank you. 7 cooperation that they believe they're entitled to
8 Ms. Kleinfelter. 8 under the statute, they can always come back to
9 M5. KLEINFELTER: Your Henor, if 9 the Court and seek some relief at tnat point.
10 Universal Care, Inc. and Universal Care Health 10 THE COURT: Ms. Kleinfelter, it
1 Systems is standing before this Court and 11 sounds to me as though counsel for these two
12  acknowledging that they are subject to and 12 parties has made the representation in open court
13 mandated and required by 569-106 to cooparate with | 13 that they intend to comply with TCA 56-9-106., And
14 the commissioner as 1t is set out in that statute |14 it sounds to me as though in light of that that
15 and they acknowledge.that they are entirely aware |15 you were incltined te take a nonsuit as to those
16 of their cbligations under that statute and will 16 two parties; is that correct?
17 fully comply with 1t,‘then we have no problem with {17 MS. KLEINFELTER: Yes, Your
18 nonsuiting them from this action. 18 Honor.
19 Qur problem -- our experience has 19 THE COURT: 1It's the State's
20 been in the past -- has been with -- quite frankly |20 positien then that you will nonsuit those two?
21 with the TennCare HMOs i5 that we’'ve not received |21 M5. KLEINFELTER: Yes, Your
22 that level of cooperation from the management 22  Honor.
23 companies, and that's why the management companies {23 THE CGURT: Another
24 nhave been named. 24 observation -- and this is not an order -- is that
54 56
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1 I do expect the two parties that. have been 1 State of Tennessce. One is Universal Care of

2 nonsuited to cooperate with the commissiener in 2 Tennessee versus M.D. Goetz, Jr., et al! And that
3 any proceeding or investigation, and it is5 the 3 s in U.S. District Court.

4 representation that there are records, information 4 The other is Universal Care of

5 and data within the control of those two companies | 5 Tennessea versus M.D. Goetz, Jr., et.al. That is
6 that the commissioner would be interested in. 6 in the Tennessee Claims Commission. There is also
7 I also understand that there is an 7 a filing on behalf of Universal Care through its

8 ongoing business that has 13,000 emplioyees. No? 8 counsel that the Court'abpoint a disinterested

9 MR, FARDON: Yes, 9 person to serve as special master or deputy

10 THE COURT: Somebody is saying no 10 1liguidator.

11 back there. 11 There 15 no authority by which the

12 THE SPECTATOR: 1,300. 12 Court can appoint a deputy liguidator or 2 special
13 MR. FARDON: I'm sorry. I wrote 13 deputy liguidator, and it is not in keeping with
14 it down wrong. I'm glad you asked again. It's 14 the intent of the statute that that be done. I

15 1,300, Your Honor, 1,300 employees. 15 have in the past appointed a special master, and
16 THE COURT: And I was thinking 16 that was for my own edification. At this peint I
17 Vvanderbilt was big. Thirteen hundred employees 17 don't feel that I need any edification. and the

18 sounds more like a very viable company. The other |18 appointment of a special master is not appropriate
19 sounded like a mini government. Thirteen hundred |19 at this time.

20 employees. 20 If this gets too complicated or

21 The reason that I mention this is 21 confusing for me, I might do it of my own accard,
22 that the cooperation that is sought should not 22 However, to ensure that Universal Care is aware of
23 dinterrupt the ongoing business of the company, and |23 the actions that are taken in evaluating a claim,
24 you can't demand that employees who are working to (24 I am instructing Mr. Hubbard in his capacity to
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1 fulfill the corporate ongoing business functions 1 include a carbon copy of all correspondence that

2 sacrifice their time. There needs to be 2 he sends or any matters that he generates reports
3 reasonable deadlines, and that's my observation. 3 to send a copy to counsel for Universal,

4 Now, with regards to the verified 4 Mr. Hicks.

5 petition for employment of a receiver for purposes 5 Mr. Hicks, you are entitled to ask

6 of liguidation and injunction, the application -- 6 questions of Mr. Hubbard but not to the extent

7 or rather the petition that was filed had a 7 that you interfere with his performance of his

8 proposed structure for an order requesting that 8 duty as special counsel. Mr. Hubbard --

9 the following terms be followed. 9 MR. HUBBARD: Your Honor, if I

10 Those terms give the commissioner 10 may briefly, I think I'm not only -- it's not

11 specific authority to act in accordance with the 11 only anticipated that I would do the evaluation of
12 statute based on all of the filings. The Court 12 the litigation but that I would also advise the

13 finds that it is.appropriate to order the 13 liquidator with the estate generally, and there

14 liquidation and to appoint the commissioner to 14 may be claims outsidﬁ.

15 oversee this. In this proceeding, it's also been |15 ALl potential claims of the estate

16 asked that Mr. Hubbard -- I'm trying to find that |16 will be looked at in addition to the ones that are
17  spot. . 17 pending. The only -- I'm not Sure what the

18 MS, KLE&NFELTER: Your Honor, I 18 petition says, quite frankly. But I'm concerned
19 think it's Paragraph 17 of the proposed -- 19 that --

20 THE COURT: Thark you. It is 20 THE COURT: What I'm saying only

21 proposed that the commissioner retain services of |21 applies to the two cases that I've mentioned.

22 Mr. William Hubbard as special counsel to advise 22 MR. HUBBARD: Okay.
23 and essist her as the liguidator in evatuating the | 23 THE COURT: And at some point you
24 lawsuits that Universal has pending against the 24 may have to return to the Court, Mr. Hubbard.
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1 Right now I see your pesition only as evaluating 1 THE COURT: Is that in the
2 the validity of the claim, You're going to make a | 2 suggested wording?
3 recommendation. However, if you continue on. at 3 MS. KLEINFELTER: Yes, Your
4 some point you actually have an adversary in the 4 Honor. 1It's on Paragraph 23, the proposed --
8 C(laims Commission. That may be Mr. Hicks. S THE COURT: Claims deadline?
6 And it's not my intention for you to 6 M5. KLEINFELTER: Right
7 be required at the point that you make a 7 THE COURT: It was my intention
8 determination to share what would be «- you're 8 that the wording as submitted is going to be in
9 counsel as her advisor. Right now you are to keep | 9 the order just as it's set up. When I read
10 him briefed on the steps that you're taking to 10 through this, I went quickly and didn't stick on
11 discover information, 11 the deadlines., But it has to have a structure,
12 MR. HUBBARD: Okay. 12 and that was the structure that I've approved.
13 THE COURT: It's not your advice 13 MS. KLEINFELTER: Cutting and
14  that you are required to disclose. 14 pasting is great.
15 MR. HUBBARD: Thank you, Your 15 THE COURT: I think you'll be
16  Henor. 16 able to submit an order in that regard, and I will
17 THE COURT: But what has happened 17 wait until I see the next filing.
18 in the past is that when an attorney has called up | 18 MS. KLEINFELTER: If it's okay,
19  and made an inquiry, they've been told, I don't 19  Your Horor, I would like to submit two separate
20 have to tell you anything. That's not true. And |20 orders, one, the order appointing the receiver,
21 I know that you wouldn't do that, Mr. Hubbard. 21 and then we'll submit 2 second order nonsuiting or
22 But I'm nipping it in the butt so that 22 just a notice of nonsuit against --
23 procedurally you're sharing and keeping them 23 THE COURT: That will be fine.
24 abreast of what you're doing and where you are. 24 (Proceedings concluded.)
é1 63
. 1 COURT REPORTER'S CERTIFICATE
1 And as you discover facts, you can 2 STATE OF TENNESSEE:
2 share the facts because that should be open. Once 3 COUNTY QF DAVIDSON:
3 you get to the point of discussing with your I, RHONDA S. HORNUNG, Registered Professignal
, 5 R ter and Notary Public, Davidson C s
4 client, that's not to be shared. Tgﬂggssee. CERTIEY¥ ! ounty
MR, D: Th . 6 . )
5 R. HUBBAR Thank you 1. The foregoing proceedings were taken
6 THE COURT: Now, have I addressed 7 before me at the time and place stated in the
) foregoing styled cause with the appearances as
7 all the issues that are before me right now? 8 noted:
8 HR. HICKS: I believe so. Your 9 2. Being a Court Reporter, I then reported
9 Honor. I'm not aware of anything else. the proceedings were in Stenotype te the best of
10 my skill and ability, and the foregoing pages
10 THE COURT: Then I would need an contain a full, true and correct transcript of my
. 11  said Stenotype nctes then and there taken:
11 order, and, Mr. Hicks, you'll be receiving copies. yP
: . 12 3. I am not in the employ of and am not
121 will tell you related to any of the parties or their counsel,
13 MR. HUBBARD: Your Honor, there 13 and I have no interest in the mat{er involved.
14 is -- I'm sorry to 1nterrupt you, but -- 14 WITNESS MY SIGNATURE, this, the
15 THE COURT: Another no no here in 15 day of . 2003.
16 my court. All right, 16
17 HR. HUBBARD: My client pointed 17
18 out to me that the order does have a suggested
. S s 18 RHONDA S. HORNUNG
19 date for claims in 3t that -- Registered Professional Reporter
20 MS. KLEINFELTER: January 15, 19 Notary Public for the
State of Tennessee at
21 2004. 20 Large ***
22 MR. HUBBARD: If Your Honor could 21 My commission expires:
23 approve that claim date. that would be helpful to 22 March 31, 2007
24 us. 23
24
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